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MEMORANDUM OF UNDERSTANDING

THIS MEMORANDUM OF UNDERSTANDING (MOU) is entered into on this ….. April, 2013, by and between:

RISK ENGINEERING AD, a Bulgarian company having its seat and registered address at 
34 Totleben Boulevard, 1606 Sofia, Bulgaria, represented by the Executive Director Eng. Dr. Bogomil Manchev, 

and

 (….name of the company ….., a …………….. corporation having its seat and registered address at ...............................……………., ….. , represented by the (……….. CEO ……………………….),

· WHEREAS, both parties are leading providers of technical consultancy, engineering services and project and asset management services to the energy (nuclear, fossil, gas, hydro)  industry;

· WHEREAS, each of the parties has extensive experience, know-how and capabilities, and is currently engaged in providing support to utility clients throughout the life cycle of nuclear and other energy facilities;

· WHEREAS, the parties believe that it will be of parties’ best interest to cooperatively apply their technological, marketing and contractual resources in pursuing potential business opportunities;

· WHEREAS, the parties desire to establish and maintain a collaborative relationship with one another, where feasible, in support of existing business or in pursuit of new business;

· WHEREAS, the parties wish the present MOU to serve as a general framework for cooperation between them to leverage both parties' strengths and abilities for the parties' mutual benefit,

NOW, THEREFORE, in consideration of the mutual covenants and promises herein set forth and other good and valuable consideration, the parties hereto agree as follows:

SCOPE

Article 1. (1) By the execution of this MOU the parties declare their intent to cooperate with each other in the pursuit of business transactions in Energy sector ; by sharing information, personnel and resources, and by other mutually agreed forms of cooperation.

(2) The rights and obligations of the parties in connection with the specific cooperative projects will be governed by separate agreements which the parties may enter on a case by case basis following good faith negotiations. Such agreements will be based on mutually acceptable terms and conditions, including fair and reasonable prices and any terms and conditions required or contemplated by law, regulation or otherwise included in such agreements.

(3) By the present MOU the parties set forth the basic non-binding rules which are to be negotiated in the specific agreements setting forth the terms and conditions more directly applicable to the potential cooperative projects outlined in this MOU.

CONFIDENTIALITY

Article 2. (1) During the course of this MOU implementation the parties will exchange such confidential and proprietary information as may reasonably be necessary to perform their obligations hereunder. All available means shall be used by both parties to avoid unauthorized disclosure or use of such information by employing no less than the same degree of care for said information that they use with respect to their own proprietary information.

(2) Each party shall use any information which it receives from the other party only for the purposes for which it has been provided, and shall prevent third parties from gaining access to it and treat it in the same way as its own business secrets. This confidentiality obligation shall not apply to information which is generally known, which can be shown to have been independently developed by the recipient, or which has been acquired from a third party without nondisclosure obligation to the disclosing party. This obligation shall not apply if a party is required by statutory regulations to reveal the information it has obtained, in which case the party so required shall provide the other party with prompt notice in order to enable this party to seek an appropriate protective order or other remedy.

(3) In addition to the application of the above general rules, simultaneously with the execution of the specific agreement for each project the parties will enter into a detailed confidentiality agreement relevant for the treatment of the confidential and proprietary information to be exchanged in connection with this project.

BUSINESS OPPORTUNITIES

Article 3. (1) Following the execution of the MOU each party will dedicate appropriate efforts (as determined by the respective party in its sole discretion) to investigate and identify cooperative business opportunities within the energy (nuclear, fossil, gas, renewable) engineering services sector. The parties will establish and maintain ongoing communications to exchange information about, and review on a regular basis all identified prospective business opportunities corresponding to the expertise and the resources of the parties.

(2) The parties may appoint a joint expert group to investigate, identify and assess the feasibility of the business opportunities, to develop business plans and recommend appropriate courses of action to the parties.

(3) In each of the above cases the parties will evaluate the potential opportunities based on mutually agreed priorities and criteria and will take together the “go” or “no-go” decision. If the decision is to continue to pursue such project the parties will initiate negotiations on their respective commitments to be set forth in a separate agreement for the specific project.

(4) If the parties are successful in obtaining the project they will also enter into a joint operating agreement in the appropriate legal form to govern their relationships in respect of fulfilling the obligations and operations under the project.

TEAMING

Article 4. (1) Should the chosen business opportunity involve public procurement or other tendering procedure the parties will negotiate and enter into a teaming agreement defining their obligations regarding the preparation and submission of the tender, the joint negotiation, execution and performance of the contract which may result from the customer’s acceptance of this tender.

(2) If the tender so requires the parties may agree to form a joint-venture (consortium) for the preparation and submission of a tender under the condition that the joint-venture will be incorporated as a company upon the award of the contract.

JOINT ENGAGEMENT

Article 5. For the non-tender projects the responsibilities of each of the parties in the negotiations with the client will be defined in advance in the agreement under art.3, para 3 hereabove. In any case the intention of the parties to jointly perform under the contract will be disclosed to the client in a timely and proper manner. The performance rights, obligations and liabilities of the parties will be defined in details in the service contract with the client or in a separate joint engagement agreement between them.

SUBCONTRACTING

Article 6. Each of the parties will consider the other party a preferred service provider. For the purpose of possible subcontracting in case of independent obtaining of a project by one of the parties, such party may send to the other party a request for proposal on a non-exclusive basis. Any resulting subcontract contemplated will be subject to the subcontracted party being competitive in price, quality and performance.

MUTUAL ASSISTANCE

Article 7. By a separate mutual assistance agreement the parties may agree on the terms and conditions under which they will be able to borrow, loan or exchange personnel, equipment or material. Even in the absence of such agreement, by virtue of this MOU each of the parties engages to respond to other party’s requests for temporary provision of personnel, equipment or material diligently and in good faith.

TRAINING AND QUALIFICATION

Article 8. Both parties will discuss the possible implementation of a program for sharing management and technical knowledge through mutual training programs, courses, internships and exchange of personnel between the parties’ principal offices. It is intended that the personnel exchange program will include transferring of employees who will be given the opportunity to work in all areas of the host party’s business on substantially the same basis as this host party’s own professional employees of comparable seniority.

OTHER POTENTIAL FORMS OF COOPERATION

Article 9. Subject to feasibility analysis and availability of qualified personnel and other resources, the parties may agree to discuss additional technical cooperation endeavors such as technology R&D collaboration and/or exchange of know-how, as well as other joint commercial activities of mutual interest and other integration and support opportunities consistent with the intent and purpose of this MOU. 

COSTS

Article 10. Any and all costs, expense or liability to either party, caused by or arising from this MOU, its implementation, amendment or expansion shall be borne by each party separately and individually and neither party shall be liable or obligated to the other for any such costs, expense, or liability other than as set forth in any specific agreement hereafter entered into by the parties.

INVENTIONS

Article 11. With respect to inventions conceived jointly by the parties or by any of them during the course of any project implementation the rights and responsibilities of the parties will be those agreed to by the parties in the specific agreements.

NO EXCLUSIVITY

Article 12. The parties agree and acknowledge that this MOU is not intended to establish an exclusive relationship. It is expressly understood and agreed that this MOU will in no way interfere with, or prohibit either party engaging in normal business activities, meaning that none of the parties will be restricted from pursuing opportunities and doing business on its own behalf or in cooperation with any third party anywhere in the world. Notwithstanding their prospective cooperation the parties will continue to be competitors and nothing in this MOU is intended to restrain the competitive rivalry between the parties.

INDEPENDENT PARTIES

Article 13. (1) Each party shall act as independent contractor and neither party shall be deemed to act as agent for, partner of or joint venture with, the other party for any purpose whatsoever. Nothing in this MOU shall grant either party the right to make commitments of any kind, express or implied, for or on behalf of the other party without the express prior written consent of, and authorization by the other party.

(2) Neither party shall make any representation, warranty, statement or advertisement to clients or to any third party with respect to the services provided by the other party, and neither party shall use the name, logo and trademarks of the other party without that party’s specific advance written consent and authorization.

(3) No information regarding this MOU and the subject matter hereunder shall be released to the media or general public without the written concurrence of both parties prior to release.

NON BINDING MOU

Article 14. (1) Neither this MOU as a whole, or any single portion thereof, shall be deemed binding upon the parties, except that Article 2 – Confidentiality shall be binding and survive the expiration or termination of this MOU or any other agreement between the parties. In particular the parties acknowledge and agree that nothing contained in this MOU obligates either party to pursue any business opportunity and either party may freely decide not to pursue any such opportunity. Furthermore, the parties shall not be obligated to enter into any agreement with respect to any project and each party may in its sole discretion choose not to enter into such agreement.

(2) Notwithstanding the legally unenforceable nature of this document, the representatives of the parties executing this document warrant by their signatures that they will act in good faith in their activities relating to this MOU and the intent expressed herein.

LIMITATION OF LIABILITY

Article 15. Neither party will under any circumstances be liable to the other party for any direct, indirect, punitive or consequential damages, arising under or relating to this non binding MOU. Other than Article 2 – Confidentiality, the parties hereby release each other from, and agree not to sue concerning any claim, duty, obligation or other cause of action relating to any breach of contract; breach of covenant of good faith and fair negotiating; promissory estoppel; negligent or intentional misrepresentation made during the negotiations; negligent or intentional interference with prospective economic advantage.

GOVERNING LAW AND DISPUTE RESOLUTION

Article 16. Any dispute that may arise in connection with this MOU or its validity shall exclusively and finally be settled under the arbitration rules of the International Chamber of Commerce, Paris, by three arbitrators appointed in accordance with the said rules. Seat of arbitration shall be Zurich. The procedural law of this place shall apply where the chosen arbitration rules are silent. The language to be used in the arbitration procedure shall be English. The substantive law governing this MOU shall be that of Switzerland.

EFFECTIVE PERIOD AND TERMINATION

Article 17. (1) This MOU shall become effective upon signature by both parties and will remain in force for a period of 3 years unless earlier terminated by either party by means of a written termination notice duly served to the other party.

(2) Upon any termination or expiration of this MOU each of the parties shall deliver back to the other party all documents and papers received pursuant to the MOU and both parties shall continue to comply with the terms of art. 2, paras 1 and 2 concerning the confidential treatment of the information exchanged during the MOU implementation.

NON-TRANSFERABILITY

Article 18. Neither this MOU nor any interest herein may be assigned, in whole or in part, by either party hereto without the prior written consent of the other party.

AMENDMENT

Article 19. Additions and amendments to this MOU shall only be valid if made in writing. The requirement of the written form can itself only be waived in writing.

COUNTERPARTS

Article 20. This MOU may be executed by the parties on separate counterparts, each of which when executed and delivered shall constitute an original but all of which shall together constitute one and the same instrument.

IN WITNESS WHEREOF the parties have executed this MOU the day and year first before written.

SIGNED for and on behalf of Risk Engineering AD:

……………………………………

/B. Manchev, Executive Director/
SIGNED for and on behalf of (…………Name of the company………….):

………………………………………

/ ………………………………………./
